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Department of Agriculture and
Markets

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Control of the European Cherry Fruit Fly

LD. No. AAM-21-21-00021-EP
Filing No. 564

Filing Date: 2021-05-11
Effective Date: 2021-05-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Proposed Action: Amendment of Part 128 of Title | NYCRR.

Statutory authority: Agriculture and Markets Law, sections 18, 164 and
167

Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: The European
Cherry Fruit Fly (Rhagoletis cerasi) (hereinafter “ECFF”), an insect
nonindigenous to the United States, is native to Europe. It was first
detected in Ontario, Canada in 2015 and subsequently found in Niagara
County in 2017. While ECFF infests both sweet and tart cherries, sweet
cherries are ECFF’s preferred host material. ECFF also infests honeysuckle
(Lonicera sp.), an invasive plant found throughout New York. Honeysuckle
may serve as a reservoir for the ECFF to assist in its development. Left
unchecked, ECFF has the potential to infest 100% of a cherry crop, render-
ing the cherries unmarketable.

This regulation amends Part 128 to address recent survey findings that

indicate ECFF is spreading approximately 8 miles annually and new detec-
tions during the 2020 survey season. This amendment eliminates all
regulated areas, re-defines the quarantine area as the counties of Erie,
Monroe, Niagara, Orleans and Wayne in their entirety, and portions of
Ontario county; and establishes a systems approach for the movement of
regulated articles (i.e. cherries, and host material including soil beneath
the dripline of the host material) out of the quarantine area.

Regulated articles may only be moved from the quarantine area if grow-
ers or handlers have a limited permit or certificate of inspection issued by
the Commissioner, or have entered into a compliance agreements which
require a systems approach and imposes certain testing and mitigative
safeguards which minimize the risk of ECFF spread outside the quarantine
area. If the growers or handlers meet these requirements, they would be
able to move regulated articles anywhere within New York exclusive of
Columbia and Ulster counties.

These proposed regulations are necessary to protect the general welfare.
The effective control of ECFF in New York generally, and, specifically,
within the quarantined areas is critical for the protection of New York’s
$4.5-million cherry industry, which includes growers with 450 acres of
cherry production. The proposed regulation would help ensure that control
measures are undertaken in the quarantine area, and that the ECFF will not
spread beyond those areas via the movement of infested fruit, or through
other host material.

Based on the facts and circumstances set forth above, the Department
has determined that the immediate adoption of this rule is necessary for
the preservation of the general welfare and that compliance with 202(1) of
the State Administrative Procedure Act would be contrary to the public
interest.

Subject: Control of the European Cherry Fruit Fly.

Purpose: To help control the spread of the European Cherry Fruit Fly
(ECFF), which renders cherries unmarketable if they are infested.

Substance of emergency/proposed rule (Full text is posted at the follow-
ing State website: https://agriculture.ny.gov/plant-industry/express-
terms-european-cherry-fruit-fly): This regulation amends Part 128 to 1
NYCRR, adding additional controls to help prevent the spread in New
York of the European Cherry Fruit Fly (ECFF), an insect nonindigenous to
the United States, which infests cherries and renders them unmarketable.

The rule eliminates all regulated areas, re-defines the quarantine area as
the counties of Erie, Monroe, Niagara, Orleans and Wayne in their en-
tirety, and portions of Ontario county; and establishes a systems approach
for the movement of regulated articles (i.e. cherries, and host material
including soil beneath the dripline of the host material) out of the
quarantine area. The proposed regulation would allow regulated articles to
be moved from the quarantine area if growers or handlers have a limited
permit or certificate of inspection issued by the Commissioner, or have
entered into a compliance agreements which require a systems approach
and imposes certain testing and mitigative safeguards which minimize the
risk of ECFF spread outside the quarantine area. If the growers or handlers
meet these requirements, they would be able to move regulated articles
anywhere within New York exclusive of Columbia and Ulster counties.
This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
August 8, 2021.
Text of rule and any required statements and analyses may be obtained
Jfrom: Christopher Logue, Director, Division of Plant Industry, New York
State Department of Agriculture and Markets, 10B Airline Drive, Albany,
New York 12235, (518) 457-2087, email: -christopher.logue@
agriculture.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 60 days after publication of this
notice.
This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.
Regulatory Impact Statement

1. Statutory authority:

Section 18 of the Agriculture and Markets Law provides, in part, that
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the Commissioner may enact, amend and repeal necessary rules which
shall provide generally for the exercise of the powers and performance of
the duties of the Department as prescribed in the Agriculture and Markets
Law and the laws of the State, and for the enforcement of their provisions
and the provisions of the rules that have been adopted to implement these
laws.

Section 164 of the Agriculture and Markets Law provides, in part, that
the Commissioner shall take such action as he may deem necessary to
control or eradicate any injurious insects, noxious weeds, or plant diseases
existing within the State.

Section 167 of the Agriculture and Markets Law provides, in part, that
the Commissioner is authorized to make, issue, promulgate and enforce
such order, by way of quarantines or otherwise, as he may deem necessary
or fitting to carry out the purposes of Article 14 of the Agriculture and
Markets Law. Section 167 also provides that the Commissioner may adopt
and promulgate such rules and regulations to supplement and give full ef-
fect to the provisions of Article 14.

2. Legislative objectives:

These proposed revised regulations are consistent with the public policy
objectives the Legislature sought to advance when enacting the statutory
authority, namely, preventing the spread within the State of an injurious
insect, such as the European Cherry Fruit Fly (hereinafter “ECFF”).

3. Needs and benefits:

The ECFF (Rhagoletis cerasi), an insect nonindigenous to the United
States, is native to Europe. It was first detected in Ontario, Canada in 2015
and subsequently found in Niagara County in 2017. While ECFF infests
both sweet and tart cherries, sweet cherries are ECFF’s preferred host
material. ECFF also infests honeysuckle (Lonicera sp.), an invasive plant
found throughout New York State. Honeysuckle may serve as a reservoir
for the ECFF to assist in its unchecked development.

The life cycle of ECFF begins with the emergence of the fruit flies dur-
ing May and June.

They have an average lifespan of two to four weeks. Females usually
lay one egg beneath the skin of each piece of fruit. Once the eggs hatch,
the larvae develop inside the fruit and feed on it for up to six weeks. As the
larvae develop, they damage the fruit pulp. Mature larvae exit the fruit,
drop to the and overwinter in the soil underneath or near the host plant.
After winter, adult flies emerge from the soil, and the life cycle begins
anew.ground, and burrow into the soil. Once in the soil, they pupate within
a few days.

Evidence of ECFF infestation of cherries includes puncture holes in the
cherries. As the larvae develop in the fruit, the puncture hole becomes
brown and soft. When cutting or breaking open infested cherries, the larvae
and internal fruit damage can be readily seen. Infested cherries may
shrivel, display soft spots, and decay. Infested fruit may also exhibit small
holes formed when larvae exit the fruit to drop to the ground to pupate.
Growers cannot market infested cherries as fresh fruit. Infested cherries,
generally sweet cherries, intended for processing also have a high likeli-
hood of being rejected since processors desire primarily tart cherries. Fresh
cherries command at least six times the price of processing cherries mak-
ing it an economic hardship to move fresh cherries to processing even if
processors would accept them.

ECFF has been detected in portions of State parks and public lands.
Over 1,500 ECFF were found in 2019 in traps in parks and public lands in
Niagara, Erie and Orleans counties. In 2020, ECFF was found in 4 cherry
orchards, in 19 separate locations, and within the quarantine area.

This regulation is being revised to address recent survey findings that
indicate ECFF is spreading approximately 8 miles annually and new detec-
tions discovered during the 2020 survey season. This amendment elimi-
nates all regulated areas; re-defines the quarantine area as the counties of
Erie, Monroe, Niagara, Orleans and Wayne in their entirety, and portions
of Ontario county; and establishes a systems approach for the movement
of regulated articles (i.e. cherries, and host material including soil beneath
the dripline of the host material) out of the quarantine area. Left unchecked,
ECFF has the potential to infest 100% of a cherry crop, rendering the cher-
ries unmarketable.

The proposed regulation would allow regulated articles to be moved
from the quarantine area if growers or handlers have a limited permit or
certificate of inspection issued by the Commissioner, or have entered into
a compliance agreements which require a systems approach and imposes
certain testing and mitigative safeguards which minimize the risk of ECFF
spread outside the quarantine area. If the growers or handlers meet these
requirements, they would be able to move regulated articles anywhere
within New York exclusive of Columbia and Ulster counties.

There are now 24 growers for which restrictions would be relaxed and
61 growers for which restrictions would become more stringent due to this
proposed rulemaking. There are also 180 registered nursery growers and
181 registered nursery dealers in the quarantine area. Those in possession
of regulated articles would need a limited permit, certificate of inspection,
or enter into a compliance agreement in order to move regulated articles
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outside the quarantine area to ensure that no plants bear any host fruit at
the time of sale or movement out of the quarantine area.

These proposed regulations are necessary to protect the general welfare.
The effective control of ECFF in New York generally, and, specifically,
within the quarantined areas is critical for the protection of New York’s
$4.5-million cherry industry, which includes growers with 450 acres of
cherry production. The proposed regulation would help ensure that control
measures are undertaken in the quarantine area, and that the ECFF will not
spread beyond those areas via the movement of infested fruit, or through
other host material.

4. Costs:

(a) Costs to regulated parties for the implementation of and continuing
compliance with the rule: Growers in the quarantine area currently use the
required pesticides in their integrated pest management programs. Ac-
cordingly, growers would not incur any additional costs arising from the
application of pesticides. Department staff have discussed with growers
and held meetings in the counties forming the quarantine area to explain
the proposed regulation and the compliance agreements. It is anticipated
that each grower would have to spend a maximum of three hours to
understand, sign, and comply with requirements of the compliance
agreement. This would cost $300.00, based on $100.00 per hour. Growers
would be able to self-issue limited permits and certificates of inspection
upon complying with the requirements of the compliance agreement. This
time is included in the $300.00. Requiring all growers in the quarantine
area to enter into a compliance agreement for the 61 newly impacted
cherry growers would total $18,300.00, based on the costs identified
above.

(b) Costs to the agency, the State and local governments for the
implementation and continuation of the rule: Department horticultural
inspectors would be working with growers onthe signing and enforcement
of the compliance agreements, limited permits and certificates of
inspection. This work would be shared among 2 to 7 people at a cost of
approximately $48,000 in staff time.

(c) The information, including the sources of such information and the
methodology upon which the costs analysis is based: The costs analysis
set forth above is based upon Department records and practices and
observations of the industry.

5. Local government mandates:

There are no additional programs, services, duties or responsibilities
imposed by this proposed rule upon any county, city, town, village, school
district, fire district or any other special district.

6. Paperwork:

Growers would be issued compliance agreements, which would autho-
rize the grower to self-issue limited permits and certificates of inspection
to move regulated articles.

7. Duplication:

The USDA has issued a Federal Order that details a systems approach,
which is being adopted in the proposed regulation. The USDA has issued a
parallel quarantine which mirrors the proposed regulation.

8. Alternatives:

The Department considered alternatives consisting of continuing cur-
rent control efforts directed at similar fruit flies in areas where infestation
has been discovered without quarantine. Not establishing a quarantine was
rejected since, to do so, could result in the USDA establishing a quarantine
throughout New York State, preventing fresh cherries from New York be-
ing sold outside the State. The other alternatives considered were rejected
due to the negative economic effect on affected growers, and the need to
provide acceptable mitigation to comply with applicable USDA concerns
related to interstate movement.

9. Federal standards:

The USDA has issued a Federal Order that details a systems approach,
which will now be required for the entire quarantine area. The USDA has
issued a parallel quarantine which mirrors the proposed regulation.

10. Compliance schedule:

This proposed rule would take effect immediately.

Regulatory Flexibility Analysis

1. Effect of rule:

This regulation is being revised to address recent survey findings that
indicate ECFF is spreading approximately 8 miles annually and new detec-
tions discovered during the 2020 survey season. This amendment elimi-
nates all regulated areas; re-defines the quarantine area as the counties of
Erie, Monroe, Niagara, Orleans and Wayne in their entirety, and portions
of Ontario county; and establishes a systems approach for the movement
of regulated articles (i.e. cherries, and host material including soil beneath
the dripline of the host material) out of the quarantine area. Left unchecked,
ECFF has the potential to infest 100% of a cherry crop, rendering the cher-
ries unmarketable.

Recent survey findings indicate that ECFF has been detected in portions
of State parks and public lands. Over 1,500 ECFF were found in 2019 in
traps in parks and public lands in Niagara, Erie and Orleans counties. In
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2020, ECFF was found in 4 cherry orchards, in 19 separate locations, and
within the quarantine area. The proposed regulation would allow regulated
articles to be moved from the quarantine area if growers or handlers have
a limited permit or certificate of inspection issued by the Commissioner,
or have entered into a compliance agreements which require a systems ap-
proach and imposes certain testing and mitigative safeguards which mini-
mize the risk of ECFF spread outside the quarantine area. If the growers or
handlers meet these requirements, they would be able to move regulated
articles anywhere within New York exclusive of Columbia and Ulster
counties.

It is not anticipated that local governments would be involved in the
shipment of cherries or other regulated articles from the quarantine area.

2. Compliance requirements:

Regulated articles are permitted to be moved from the quarantine area if
growers or handlers have a limited permit or certificate of inspection is-
sued by the Commissioner, or have entered into a compliance agreements
which require a systems approach and imposes certain testing and mitiga-
tive safeguards which minimize the risk of ECFF spread outside the
quarantine area. If the growers or handlers meet these requirements, they
would be able to move regulated articles anywhere within New York
exclusive of Columbia and Ulster counties. Growers would be able to self-
issue limited permits and certificates of inspection upon complying with
the requirements of the compliance agreement.

It is not anticipated that local governments would be involved in the
shipment of cherries or other regulated articles from the quarantine area.

3. Professional services:

Those moving regulated articles from the quarantine area would need
have a limited permit or certificate of inspection issued by the Commis-
sioner, or a compliance agreement which requires a systems approach, and
imposes certain testing and mitigative safeguards which minimize the risk
of ECFF spread outside the quarantine area.

It is not anticipated that local governments would be involved in the
shipment of cherries or other regulated articles from the quarantine area.

4. Compliance costs:

(a) Initial capital costs that will be incurred by a regulated business or
industry or local government in order to comply with the rule: It is
anticipated that there would be no such costs.

(b) Annual cost for continuing compliance with the rule: Costs to
regulated parties for the implementation of and continuing compliance
with the rule: Growers in the quarantine area currently use the required
pesticides in their integrated pest management programs. Accordingly,
growers would not incur any additional costs arising from the application
of pesticides. Department staff have discussed with growers and held
meetings in the counties forming the quarantine area to explain the
proposed regulation and the compliance agreements. It is anticipated that
each grower would have to spend a maximum of three hours to understand,
sign, and comply with requirements of the compliance agreement. This
would cost $300.00, based on $100.00 per hour.

Growers would be able to self-issue limited permits and certificates of
inspection upon complying with the requirements of the compliance
agreement. This time is included in the $300.00. Requiring all growers in
the quarantine area to enter into a compliance agreement for the 61 newly
impacted cherry growers would total $18,300.00, based on the costs identi-
fied above.

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

5. Economic and technological feasibility:

Regulated articles may be moved from the quarantine area if growers or
handlers have a limited permit or certificate of inspection issued by the
Commissioner, or have entered into a compliance agreements which
require a systems approach and imposes certain testing and mitigative
safeguards which minimize the risk of ECFF spread outside the quarantine
area.

It is not anticipated that local governments would be involved in the
shipment of cherries or other regulated articles from the quarantine area
and as such, would incur no costs.

6. Minimizing adverse impact:

Approaches for minimizing adverse economic impact were considered.
The Department has sought to minimize adverse impact of the ECFF
quarantine by proposing the use of limited permits or certificates of inspec-
tion issued by the Commissioner, or a compliance agreement which
requires a systems approach, and imposes certain testing and mitigative
safeguards which minimize the risk of ECFF spread outside the quarantine
area. If the growers or handlers meet these requirements, they would be
able to move regulated articles anywhere within New York exclusive of
Columbia and Ulster counties. These permits, certificates and agreements
would allow the intrastate shipment of regulated articles without State or
federal inspection. There is no charge for a limited permit, certificate of
inspection or compliance agreement. Given all of the facts and circum-
stances, the proposed regulations minimize adverse economic impact as
much as possible.

It is not anticipated that local governments would be involved in the
shipment of cherries or other regulated articles from the quarantine area.

7. Small business and local government participation:

Most recently, on April 21, 2021, the Department participated in
telephone conference meetings with various impacted growers and
handlers, held by Commissioner Richard Ball, Deputy Commissioner
Jacqueline Moody-Czub, Director Christopher Logue, and Assistant
Director Margaret Kelly. On or about February 19, 2021, Assistant Direc-
tor Kelly shared a summary of the proposed regulatory changes with a
grower whose primary product is a processed cherry product, a grower
whose primary product is the sale of fresh cherries, and a broker for at
least two cherry processing plants. Concerns regarding the proposed
regulatory changes were addressed, and each regulated party expressed an
understanding of the proposed regulatory changes and did not note any
further opposition to the proposed regulation. On February 2, 2021, the
Department participated in a virtual meeting as part of the 2021 Cornell
Cooperative Extension Winter Fruit School, with approximately 380 at-
tendees, to present findings from the 2020 ECFF survey and inform grow-
ers of the anticipated increase of the quarantine area and imposition of
more stringent requirements. The Department also shared the 2019 ECFF
survey findings at meetings in Lockport and Farmington on February 3,
2020 and February 4, 2020, respectively.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

With the elimination of regulated areas, all 61 impacted growers are in
the quarantine area, all of whom are in rural areas as defined by section
481(7) of the Executive Law.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed revised rule does not require any reporting or recordkeep-
ing requirements. In terms of professional services, those growers intend-
ing to ship regulated articles outside the quarantine area would need a
limited permit or certificate of inspection issued by the Commissioner, or
have entered into a compliance agreement.

3. Costs:

Costs to regulated parties for the implementation of and continuing
compliance with the rule: Growers in the quarantine area currently use the
required pesticides in their integrated pest management programs. Ac-
cordingly, growers would not incur any additional costs arising from the
application of pesticides. Department staff have discussed with growers
and held meetings in the counties forming the quarantine area to explain
the proposed regulation and the compliance agreements. It is anticipated
that each grower would have to spend a maximum of three hours to
understand, sign, and comply with requirements of the compliance
agreement. This would cost $300.00, based on $100.00 per hour.

Growers would be able to self-issue limited permits and certificates of
inspection upon complying with the requirements of the compliance
agreement. This time is included in the $300.00. Requiring all growers in
the quarantine area to enter into a compliance agreement for the 61 newly
impacted cherry growers would total $18,300.00, based on the costs identi-
fied above.

4. Minimizing adverse impact:

In conformance with State Administrative Procedure Act section 202-
bb(2), the Department has designed the proposed rule to minimize adverse
economic impact on regulated parties in rural areas. By limiting the ECFF
quarantine area to where infestation exists, and imposing certain testing
and mitigative safeguards which minimize the risk of ECFF spread outside
the quarantine area, the rule minimizes economic impacts without
compromising efforts to slow the spread of ECFF.

Approaches for minimizing adverse economic impact were considered.
The Department has sought to minimize adverse impact of the ECFF
quarantine by proposing the use of limited permits or certificates of inspec-
tion issued by the Commissioner, or a compliance agreement which
requires a systems approach, and imposes certain testing and mitigative
safeguards which minimize the risk of ECFF spread outside the quarantine
area. If the growers or handlers meet these requirements, they would be
able to move regulated articles anywhere within New York exclusive of
Columbia and Ulster counties. These permits, certificates and agreements
would allow the intrastate shipment of regulated articles without State or
federal inspection. There is no charge for a limited permit, certificate of
inspection or compliance agreement. Given all of the facts and circum-
stances, the proposed regulations minimize adverse economic impact as
much as possible.

5. Rural area participation:

Most recently, on April 21, 2021, the Department participated in
telephone conference meetings with various impacted growers and
handlers, held by Commissioner Richard Ball, Deputy Commissioner
Jacqueline Moody-Czub, Director Christopher Logue, and Assistant
Director Margaret Kelly. On or about February 19, 2021, Assistant Direc-
tor Kelly shared a summary of the proposed regulatory changes with a
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grower whose primary product is a processed cherry product, a grower
whose primary product is the sale of fresh cherries, and a broker for at
least two cherry processing plants. Concerns regarding the proposed
regulatory changes were addressed, and each regulated party expressed an
understanding of the proposed regulatory changes and did not note any
further opposition to the proposed regulation. On February 2, 2021, the
Department participated in a virtual meeting as part of the 2021 Cornell
Cooperative Extension Winter Fruit School, with approximately 380 at-
tendees, to present findings from the 2020 ECFF survey and inform grow-
ers of the anticipated increase of the quarantine area and imposition of
more stringent requirements. The Department also shared the 2019 ECFF
survey findings at meetings in Lockport and Farmington on February 3,
2020 and February 4, 2020, respectively.

Job Impact Statement

1. Nature of impact:

It is anticipated that the proposed rule will not have a negative impact
on jobs and employment opportunities in New York, since regulated par-
ties would incur no costs in complying with this proposal.

2. Categories and numbers affected:

It is anticipated that the proposed rule will not affect any jobs or
employment. opportunities in New York.

3. Regions of adverse impact:

There are no regions of adverse impact since the proposed rule will not
affect any jobs or employment opportunities in New York.

4. Minimizing adverse impact:

Approaches for minimizing adverse economic impact to jobs and
employment opportunities were considered. The Department has sought to
minimize adverse impact of the ECFF quarantine by proposing the use of
limited permits or certificates of inspection issued by the Commissioner,
or a compliance agreement which requires a systems approach, and
imposes certain testing and mitigative safeguards which minimize the risk
of ECFF spread outside the quarantine area. If the growers or handlers
meet these requirements, they would be able to move regulated articles
anywhere within New York exclusive of Columbia and Ulster counties.
These permits, certificates and agreements would allow the intrastate ship-
ment of regulated articles without State or federal inspection. There is no
charge for a limited permit, certificate of inspection or compliance
agreement. Given all of the facts and circumstances, the proposed regula-
tions minimize adverse economic impact as much as possible.

Department of Civil Service

NOTICE OF ADOPTION

Jurisdictional Classification
LI.D. No. CVS-06-20-00001-A
Filing No. 525

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify a position in the non-competitive class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00001-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.
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NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-06-20-00002-A
Filing No. 524

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify a position in the exempt class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00002-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-06-20-00003-A
Filing No. 528

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the non-competitive class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00003-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-06-20-00005-A
Filing No. 523

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete positions from the non-competitive class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00005-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov
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Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-06-20-00006-A
Filing No. 522

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.

Purpose: To delete positions from and classify positions in the non-
competitive class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00006-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-06-20-00007-A
Filing No. 527

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendixes 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.

Purpose: To delete a position from and classify a position in the exempt
class and to delete positions from the non-competitive class.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00007-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

L.D. No. CVS-06-20-00008-A
Filing No. 526

Filing Date: 2021-05-05
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendixes 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete a subheading and positions from and to classify a
subheading and positions in the exempt and non-competitive classes.

Text or summary was published in the February 12, 2020 issue of the
Register, I.D. No. CVS-06-20-00008-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00014-A
Filing No. 536

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 1 of Title 4 NYCRR.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the exempt class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00014-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00017-A
Filing No. 537

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the exempt class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00017-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00018-A
Filing No. 539

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
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Purpose: To classify a position in the exempt class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00018-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00019-A
Filing No. 544

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 1 of Title 4 NYCRR.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the exempt class.

Text or summary was published in the April 1, 2020 issue of the Register,
1.D. No. CVS-13-20-00019-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00020-A
Filing No. 543

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete positions in the non-competitive class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00020-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
LI.D. No. CVS-13-20-00021-A
Filing No. 542

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
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Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the non-competitive class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00021-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
LD. No. CVS-13-20-00022-A
Filing No. 538

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify a position in the non-competitive class.

Text or summary was published in the April 1, 2020 issue of the Register,
L.D. No. CVS-13-20-00022-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
LD. No. CVS-13-20-00023-A
Filing No. 541

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete positions from the non-competitive class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00023-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jfrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.
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NOTICE OF ADOPTION

Jurisdictional Classification

LD. No. CVS-13-20-00024-A
Filing No. 540

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendixes 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.

Purpose: To classify positions in the exempt and the non-competitive
classes.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00024-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
Jrom: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

L.D. No. CVS-13-20-00025-A
Filing No. 545

Filing Date: 2021-05-10
Effective Date: 2021-05-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix 2 of Title 4 NYCRR.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete a position from and classify positions in the non-
competitive class.

Text or summary was published in the April 1, 2020 issue of the Register,
I.D. No. CVS-13-20-00025-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Jennifer Paul, NYS Department of Civil Service, Empire State
Plaza, Agency Building 1, Albany, NY 12239, (518) 473-6598, email:
commops @cs.ny.gov

Assessment of Public Comment

The agency received no public comment.

Education Department

EMERGENCY
RULE MAKING

Providing Flexibility Relating to Higher Education Regulatory
Requirements in Response to the COVID-19 Crisis

L.D. No. EDU-08-21-00001-E
Filing No. 535

Filing Date: 2021-05-10
Effective Date: 2021-05-10

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 30-1.2, 52.21, 80-3.7 and 80-3.14
of Title 8 NYCRR.

Statutory authority: Education Law, sections 101, 207, 215, 305, 3001,
3004 and 3009

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: On January 30,
2020, the World Health Organization designated the novel coronavirus,
COVID-19, outbreak as a Public Health Emergency of International
Concern. On March 7, 2020, the Governor of New York State declared a
State disaster emergency for the entire State of New York pursuant to Ex-
ecutive Order 202. In response, the Department adopted emergency
regulations at the April, May, June, July, September, October, November,
and December 2020 Board of Regents meetings to address numerous is-
sues resulting from interruptions caused by the COVID-19 crisis, includ-
ing numerous regulations providing flexibility for institutions of higher
education, certificate holders, applicants for certification, and candidates
in educator preparation programs. To address additional issues resulting
from the interruptions caused by the COVID-19 crisis, it is necessary for
the Department to adopt further higher education regulatory amendments
related to the following:

o Student Teaching;

o Individual Evaluation Pathway to Certification;

o Accreditation; and

o Computer Science Tenure Area and Statement of Continued
Eligibility.

The proposed amendment was presented to the Higher Education Com-
mittee for recommendation and to the Full Board for adoption as an emer-
gency action at the February 2021 meeting of the Board of Regents.
Because the Board of Regents meets at scheduled intervals, the earliest the
proposed amendment could be presented for regular (non-emergency)
adoption, after publication in the State Register and expiration of the 60-
day public comment period required in the State Administrative Procedure
Act (SAPA) sections 201(1) and (5), is the June 2021 Regents meeting.
Furthermore, pursuant to SAPA 203(1), the earliest effective date of the
proposed rule, if adopted at the June 2021 meeting, would be June 23,
2021, the date the Notice of Adoption would be published in the State
Register. However, the February emergency rule will expire on May 9,
2021.

However, because the COVID-19 crisis is presently affecting the State
of New York, a second emergency action is necessary at the April 2021
meeting, effective May 10, 2021 for the preservation of public health and
the general welfare in order to immediately address issues arising from the
COVID-19 crisis and to provide flexibility for certain higher education
regulatory requirements in response to the COVID-19 crisis.

It is anticipated that the proposed rule will be presented for adoption as
a permanent rule at the June 2021 Regents meeting, which is the first
scheduled meeting after the 60-day public comment period prescribed by
SAPA for State agency rule makings.

Subject: Providing Flexibility Relating to Higher Education Regulatory
Requirements in Response to the COVID-19 Cerisis.

Purpose: To provide flexibility for certain higher education related regula-
tory requirements in response to the COVID-19 crisis.

Substance of emergency rule (Full text is posted at the following State
website: http://www.counsel.nysed.gov/rules/full-text-indices): On Janu-
ary 30, 2020, the World Health Organization designated the novel
coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. Subsequently, the Governor issued ad-
ditional Executive Orders in response to the COVID-19 crisis, including
orders directing the closure of schools and directing nonessential work
personnel to work from home. In response, the Department has adopted
emergency regulations to address numerous issues resulting from the inter-
ruptions caused by the COVID-19 crisis. To address additional issues
resulting from the interruptions caused by the COVID-19 crisis, the
Department is proposing further emergency regulatory amendments as
follows:
o Professions

o Section 60.6 is amended to permit the Department, at its discretion,
to renew limited permits in medicine for one additional 24-month period.

o Section 61.19(b) is amended to permit the Department to accept
alternative means to be used by dentists and dental hygienists to obtain
and/or maintain the required certification in cardiopulmonary resuscitation
other than through an in-person course during the COVID-19 crisis.

« Receivership

o Section 100.19 is amended to provide that: (1) the Commissioner
shall not use 2019-20 school year results to newly identify any schools as
struggling, place any schools under independent receivership, or remove
the designation of any schools as struggling or persistently struggling; (2)
all schools identified as persistently struggling or struggling schools for
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the 2019-20 school year shall remain so identified for the 2020-21 school
year and all schools that operated under a school district superintendent
receiver in the 2019-20 school year shall continue to operate under a
school district superintendent receiver in the 2020-21 school year; and (3)
the Commissioner may, upon a finding of good cause, modify for the
2019-20 through 2021-22 school years any timelines pertaining to notifica-
tions, plans, reports, or implementation of activities required by such sec-
tion, except for any timelines prescribed by law.
« Higher Education

o Section 80-3.7 is amended to allow any undergraduate or graduate
level course completed during the spring, summer, or fall 2020 terms with
a passing grade, or its equivalent, to count toward the content core or
pedagogical core semester hour requirements for certification through the
Individual Evaluation pathway. The passing grade, or its equivalent, must
be in accordance with the pass/fail grading policy, or its equivalent, at the
institution of higher education (e.g., credit/no credit, pass/fail, satisfactory/
unsatisfactory policy).

o Section 80-1.2(b) is amended to extend the expiration date of the
Initial certificate, Initial Reissuance, Provisional certificate, Provisional
Renewal, and the extensions of the initial and Provisional certificates from
August 31, 2020 to January 31, 2021 to provide candidates with the time
needed to work in schools and complete the requirements for the Profes-
sional or Permanent certificate. Additionally, such section is amended to
extend the expiration date of the Conditional Initial certificate from August
31,2020 to August 31, 2021 to provide candidates with the time needed to
complete the edTPA, which requires working with students. An additional
year gives candidates the time to establish a relationship with students,
teach lessons and assess student learning, and prepare the edTPA submis-
sion once classroom routines are more consistent after the COVID-19
crisis.

o Section 80-5.27 is added to create an Emergency COVID-19 certif-
icate for candidates seeking certain certificates, extensions, and annota-
tions because there is limited test center availability and schools have been
closed pursuant to Executive Order(s) of the Governor due to the
COVID-19 crisis. This certificate would be valid for two years. Candidates
must apply for the certificate, extension, or annotation on or before
September 1, 2021. They must also apply for the Emergency COVID-19
certificate, in the same certificate title as the certificate, extension, or an-
notation applied for, on or before September 1, 2021.

o Section 52.21(c) is amended to exempt school district leader (SDL)
and school business leader (SDBL) candidates from taking and passing
the SDL and SDBL assessment, respectively, for program completion and
for the institutional recommendation for the Professional certificate, if
they completed all program requirements except the assessment require-
ment in the 2019-2020 or 2020-20201 academic year. The exemption
enables these candidates to complete their program while there is limited
test center availability due to the COVID-19 crisis and receive institutional
recommendation for Professional certification, which would be needed to
pursue the proposed Emergency COVID-19 certificate. The candidates
would need to take and pass the SDL and SDBL assessment to earn Profes-
sional SDL and SDBL certification, respectively.

o Section 52.21(c) is also amended to exempt candidates admitted to
Transitional D programs leading to school district leader certification from
taking and passing the SDL assessment for the institutional recommenda-
tion for the Transitional D certificate, if they completed all requirements
for admitted candidates except the assessment requirement on or before
September 1, 2021. The exemption enables Transitional D candidates to
receive institutional recommendation for Transitional D certification while
there is limited test center availability due to the COVID-19 crisis, which
would be needed to pursue the proposed Emergency COVID-19 certificate.
The candidates would need to take and pass the SDL assessment to earn
Transitional D certification.

o Early Learning

o Section 151-1.3(b) is amended to waive the requirement that school
districts must annually monitor and track prekindergarten program ef-
fectiveness for the 2019-2020 school year and to waive the annual report
of the percentage of prekindergarten children making significant gains for
the 2019-2020 school year.

o Alternative High School Equivalency Program (“AHSEP”)

o Section 100.7 is amended to provide an extension to the June 30
application deadline for alternative high school equivalency preparation
programs to be operated during the 2020-2021 school year.

o Curriculum and Instruction

o Section 100.1 is amended to provide that a unit of credit may be
earned where a student has not completed a unit of study due to the
COVID-19 crisis but has otherwise achieved the standards assessed in the
provided coursework;

o Sections 100.2 and 100.5 are amended to provide an exemption to
the diploma, credential, and endorsement requirements associated with the
Regents examination, pathway assessment, alternative assessment, techni-
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cal assessment, and locally developed test during the 2019-20 and 2020-21
school years due to the COVID-19 crisis so that students are still able to
meet their diploma requirements;

o Section 100.4 is amended to make a technical citation correction;

o Section 100.5 is amended to provide that the 1,200 minutes of lab-
oratory experience is not required for a student to qualify to take a Regents
examination where such student is unable to meet the 1,200 minute
requirement due to the COVID -19 crisis, and to provide that 1,200
minutes of lab experience is not required for a student to be exempted
from a Regents examination;

o Section 100.6 is amended to exempt students from the require-
ments for the career development and occupational studies commence-
ment credential (“CDOS”), including the work readiness assessment,
provided that the student is otherwise eligible to exit from high school and
has otherwise demonstrated knowledge and skills relating to the CDOS
learning standards; and

o Section 100.7 is amended to provide an exemption from the sub-
tests of the general comprehensive examination requirements for a high
school equivalency diploma where students meet certain criteria for the
2019-20 and 2020-21 school years.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-08-21-00001-EP, Issue of
February 24, 2021. The emergency rule will expire August 7, 2021.

Text of rule and any required statements and analyses may be obtained
Jfrom: Kirti Goswami, NYS Education Department, Office of Counsel, 89
Washington Avenue, Room 112EB, Albany, NY 12234, (518) 474-6400,
email: legal@nysed.gov

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law § 101 (not subdivided) charges the Department with the
general management and supervision of all public schools and all of the
educational work of the state.

Education Law § 207 (not subdivided) grants general rule-making
authority to the Regents to carry into effect State educational laws and
policies.

Education Law § 210 empowers the Regents to register domestic and
foreign institutions in terms of New York standards, and fix the value of
degrees, diplomas and certificates issued by institutions of other states or
countries and presented to entrance to schools, colleges and the profes-
sions in New York.

Education Law § 215 empowers the Regents and the Commissioner to
visit, examine into and inspect, any institution in the University and any
school or institution under the educational supervision of the State and
may require reports therefrom giving information as the Regents or the
Commissioner prescribe.

Education Law § 305 authorizes the Commissioner to enforce the
educational policies of this State and execute all educational policies
determined by the Regents and shall prescribe the licensing of teachers
employed in this State.

Education Law § 3001 establishes the qualifications of teachers in the
classroom.

Education Law § 3004(1) authorizes the Commissioner to promulgate
regulations governing the certification requirements for teachers employed
in public schools.

Education Law § 3009 prohibits school districts from paying the salary
of an unqualified teacher.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the above statutory author-
ity and is necessary to provide flexibility for certain higher education re-
lated regulatory requirements in response to the COVID-19 crisis.

3. NEEDS AND BENEFITS:

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department adopted emer-
gency regulations at the April, May, June, July, September, October,
November, and December 2020 Board of Regents meetings to address
numerous issues resulting from interruptions caused by the COVID-19
crisis, including numerous amendments providing flexibility for institu-
tions of higher education, certificate holders, applicants for certification,
and candidates in educator preparation programs. To address additional is-
sues resulting from the interruptions caused by the COVID-19 crisis, the
Department is proposing further emergency regulatory amendments relat-
ing to higher education as follows:

o Accreditation

o The Department proposes to amend section 52.21 of the Commis-
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sioner’s regulations to provide additional time for institutions of higher
education with both initial level and advanced level educator preparation
programs, whose initial level programs have been reviewed and accred-
ited by the Council for the Accreditation of Educator Preparation (CAEP)
but whose advanced level programs have not yet been reviewed and ac-
credited by CAEP, to complete the process for accreditation of their
advanced level programs. These institutions may wait for the next ac-
creditation review of their initial level programs to have their advanced
level programs reviewed and accredited by CAEP, and those programs
will be considered continuously accredited during that time period.

o Computer Science Tenure Area and Statement of Continued Eligibil-
ity (SOCE)

o The Department proposes to amend section 30-1.2 of the Rules of
the Board of Regents to extend the dates listed in the computer science
tenure regulations, which are related to the Computer Science certificate,
from September 1, 2022 to September 1, 2023. This one-year extension is
consistent with the amendments to section 80-3.14 of the Commissioner’s
regulations providing a one-year extension for the Computer Science
SOCE, signaling that teachers of computer science courses do not need to
hold the Computer Science certificate or SOCE until September 1, 2023
described directly below.

o Currently, for the Computer Science SOCE, teachers must be
employed as teachers of computer science courses within the five years
immediately preceding September 1, 2022 in a New York State public
school, BOCES, or other school where teacher certification is required.
The Department proposes to amend section 80-3.14 of the Commissioner’s
regulations to extend the application deadline for the Computer Science
SOCE from September 1, 2022 to September 1, 2023. Additionally, the
proposed amendment provides that teachers must be employed as teachers
of computer science courses within six years immediately preceding
September 1, 2023, rather than five. The proposed amendments are in re-
sponse to schools offering fewer, if any, computer science courses during
the COVID-19 pandemic, which may impact teachers’ eligibility for the
SOCE. The extensions provide school districts with more time to plan and
offer needed computer science courses, which teachers must teach to
receive the SOCE.

« Individual Evaluation Pathway to Certification

o The Department proposes to amend section 80-3.7 to extend the
date by which candidates who apply for certification through the Individ-
ual Evaluation pathway must satisfy a longer teaching experience require-
ment (e.g., 14 weeks instead of 40 days) from September 1, 2026 to
September 1, 2027. This one-year extension is consistent with the
proposed amendments to section 52.21 providing a one-year extension for
registered teacher preparation programs to revise their student teaching
requirements described immediately below.

o Student Teaching

o The Department proposes to amend section 52.21 to provide a one-
year extension for registered teacher preparation programs to revise their
field experience and student teaching requirements in accordance with the
Commissioner’s regulations, establish memoranda of understanding or
similar collaborative agreements related to clinical experiences, and ensure
clinical experiences during community college programs, where
applicable. With the extension, the required program changes would apply
to candidates who first enroll in a registered program in the fall 2023 se-
mester, instead of the fall 2022 semester and thereafter, to provide
programs with additional time to make the required changes, if needed,
because they have not been able to focus on making significant program
changes during the COVID-19 pandemic.

4. COSTS:

a. Costs to State government: The amendments do not impose any costs
on State government.

b. Costs to local government: The amendments do not impose any costs
on local government.

c. Costs to private regulated parties: The amendments do not impose
any costs on private regulated parties.

d. Costs to regulatory agency: There are no additional costs to the State
Educaiton Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendments do not impose any additional program, ser-
vice, duty or responsibility upon any local government.

6. PAPERWORK:

The proposed amendments do not impose any additional paperwork
requirements.

7. DUPLICATION:

The proposed amendment does not duplicate existing State or Federal
requirements.

8. ALTERNATIVES:

The proposed amendments are necessary to provide flexibility for
certain higher education related regulatory requirement in response to the
COVID-19 crisis. There are no significant alternatives to the proposed
amendment and none were considered.

9. FEDERAL STANDARDS:

There are no applicable Federal standards.

10. COMPLIANCE SCHEDULE:

The emergency rule will become effective February 9, 2021. It is
anticipated that the proposed amendment will be presented to the Board of
Regents for adoption at its June 2021 meeting. If adopted at the June 2021
meeting, the proposed amendment will become effective on June 23, 2021.
It is anticipated that regulated parties will be able to comply with the
proposed amendment by the effective date.

Regulatory Flexibility Analysis

The proposed amendment applies to all higher education institutions
including those located in the 44 rural counties with fewer than 200,000
inhabitants and the 71 towns and urban counties with a population density
of 150 square miles or less.

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department adopted emer-
gency regulations at the April, May, June, July, September, October,
November, and December 2020 Board of Regents meetings to address
numerous issues resulting from interruptions caused by the COVID-19
crisis, including numerous amendments providing flexibility for institu-
tions of higher education, certificate holders, applicants for certification,
and candidates in educator preparation programs. To address additional is-
sues resulting from the interruptions caused by the COVID-19 crisis, the
Department is proposing further emergency regulatory amendments relat-
ing to higher education as follows:

o Accreditation

o The Department proposes to amend section 52.21 of the Commis-
sioner’s regulations to provide additional time for institutions of higher
education with both initial level and advanced level educator preparation
programs, whose initial level programs have been reviewed and accred-
ited by the Council for the Accreditation of Educator Preparation (CAEP)
but whose advanced level programs have not yet been reviewed and ac-
credited by CAEP, to complete the process for accreditation of their
advanced level programs. These institutions may wait for the next ac-
creditation review of their initial level programs to have their advanced
level programs reviewed and accredited by CAEP, and those programs
will be considered continuously accredited during that time period.

o Computer Science Tenure Area and Statement of Continued Eligibil-
ity (SOCE)

o The Department proposes to amend section 30-1.2 of the Rules of
the Board of Regents to extend the dates listed in the computer science
tenure regulations, which are related to the Computer Science certificate,
from September 1, 2022 to September 1, 2023. This one-year extension is
consistent with the amendments to section 80-3.14 of the Commissioner’s
regulations providing a one-year extension for the Computer Science
SOCE, signaling that teachers of computer science courses do not need to
hold the Computer Science certificate or SOCE until September 1, 2023
described directly below.

o Currently, for the Computer Science SOCE, teachers must be
employed as teachers of computer science courses within the five years
immediately preceding September 1, 2022 in a New York State public
school, BOCES, or other school where teacher certification is required.
The Department proposes to amend section 80-3.14 of the Commissioner’s
regulations to extend the application deadline for the Computer Science
SOCE from September 1, 2022 to September 1, 2023. Additionally, the
proposed amendment provides that teachers must be employed as teachers
of computer science courses within six years immediately preceding
September 1, 2023, rather than five. The proposed amendments are in re-
sponse to schools offering fewer, if any, computer science courses during
the COVID-19 pandemic, which may impact teachers’ eligibility for the
SOCE. The extensions provide school districts with more time to plan and
offer needed computer science courses, which teachers must teach to
receive the SOCE.

o Individual Evaluation Pathway to Certification

o The Department proposes to amend section 80-3.7 to extend the
date by which candidates who apply for certification through the Individ-
ual Evaluation pathway must satisfy a longer teaching experience require-
ment (e.g., 14 weeks instead of 40 days) from September 1, 2026 to
September 1, 2027. This one-year extension is consistent with the
proposed amendments to section 52.21 providing a one-year extension for
registered teacher preparation programs to revise their student teaching
requirements described immediately below.

o Student Teaching

o The Department proposes to amend section 52.21 to provide a one-
year extension for registered teacher preparation programs to revise their
field experience and student teaching requirements in accordance with the
Commissioner’s regulations, establish memoranda of understanding or
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similar collaborative agreements related to clinical experiences, and ensure
clinical experiences during community college programs, where
applicable. With the extension, the required program changes would appl
to candidates who first enroll in a registered program in the fall 2023 se-
mester, instead of the fall 2022 semester and thereafter, to provide
programs with additional time to make the required changes, if needed,
because they have not been able to focus on making significant program
changes during the COVID-19 pandemic.

The amendment does not impose any new recordkeeping or other
compliance requirements and will not have an adverse economic impact
on small businesses or local governments. Because it is evident from the
nature of the proposed technical amendment that it will not affect small
businesses or local governments, no further steps were needed to ascertain
that fact and none were taken. Accordingly, a regulatory flexibility analy-
sis for small businesses is not required and one has not been prepared.

Rural Area Flexibility Analysis

The purpose of the proposed amendments to the Regulations of the
Commissioner of Education is to provide flexibility for certain higher
education related regulatory requirements in response to the COVID-19
crisis. On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department adopted emer-
gency regulations at the April, May, June, July, September, October,
November, and December 2020 Board of Regents meetings to address
numerous issues resulting from interruptions caused by the COVID-19
crisis, including numerous amendments providing flexibility for institu-
tions of higher education, certificate holders, applicants for certification,
and candidates in educator preparation programs. To address additional is-
sues resulting from the interruptions caused by the COVID-19 crisis, the
Department is proposing further emergency regulatory amendments relat-
ing to higher education as follows:

o Accreditation

o The Department proposes to amend section 52.21 of the Commis-
sioner’s regulations to provide additional time for institutions of higher
education with both initial level and advanced level educator preparation
programs, whose initial level programs have been reviewed and accred-
ited by the Council for the Accreditation of Educator Preparation (CAEP)
but whose advanced level programs have not yet been reviewed and ac-
credited by CAEP, to complete the process for accreditation of their
advanced level programs. These institutions may wait for the next ac-
creditation review of their initial level programs to have their advanced
level programs reviewed and accredited by CAEP, and those programs
will be considered continuously accredited during that time period.

o Computer Science Tenure Area and Statement of Continued Eligibil-
ity (SOCE)

o The Department proposes to amend section 30-1.2 of the Rules of
the Board of Regents to extend the dates listed in the computer science
tenure regulations, which are related to the Computer Science certificate,
from September 1, 2022 to September 1, 2023. This one-year extension is
consistent with the amendments to section 80-3.14 of the Commissioner’s
regulations providing a one-year extension for the Computer Science
SOCE, signaling that teachers of computer science courses do not need to
hold the Computer Science certificate or SOCE until September 1, 2023
described directly below.

o Currently, for the Computer Science SOCE, teachers must be
employed as teachers of computer science courses within the five years
immediately preceding September 1, 2022 in a New York State public
school, BOCES, or other school where teacher certification is required.
The Department proposes to amend section 80-3.14 of the Commissioner’s
regulations to extend the application deadline for the Computer Science
SOCE from September 1, 2022 to September 1, 2023. Additionally, the
proposed amendment provides that teachers must be employed as teachers
of computer science courses within six years immediately preceding
September 1, 2023, rather than five. The proposed amendments are in re-
sponse to schools offering fewer, if any, computer science courses during
the COVID-19 pandemic, which may impact teachers’ eligibility for the
SOCE. The extensions provide school districts with more time to plan and
offer needed computer science courses, which teachers must teach to
receive the SOCE.

o Individual Evaluation Pathway to Certification

o The Department proposes to amend section 80-3.7 to extend the
date by which candidates who apply for certification through the Individ-
ual Evaluation pathway must satisfy a longer teaching experience require-
ment (e.g., 14 weeks instead of 40 days) from September 1, 2026 to
September 1, 2027. This one-year extension is consistent with the
proposed amendments to section 52.21 providing a one-year extension for
registered teacher preparation programs to revise their student teaching
requirements described immediately below.
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o Student Teaching

o The Department proposes to amend section 52.21 to provide a one-
year extension for registered teacher preparation programs to revise their
field experience and student teaching requirements in accordance with the
Commissioner’s regulations, establish memoranda of understanding or
similar collaborative agreements related to clinical experiences, and ensure
clinical experiences during community college programs, where
applicable. With the extension, the required program changes would apply
to candidates who first enroll in a registered program in the fall 2023 se-
mester, instead of the fall 2022 semester and thereafter, to provide
programs with additional time to make the required changes, if needed,
because they have not been able to focus on making significant program
changes during the COVID-19 pandemic.

The proposed amendment provides flexibility for certain higher educa-
tion regulatory requirements during the COVID-19 crisis. Thus, the
proposed amendment does not adversely impact entities in rural areas of
New York State. Accordingly, no further steps were needed to ascertain
the impact of the proposed amendment on entities in rural areas and none
were taken. Thus, a rural flexibility analysis is not required and one has
not been prepared.

Job Impact Statement

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department adopted emer-
gency regulations at the April, May, June, July, September, October,
November, and December 2020 Board of Regents meetings to address
numerous issues resulting from interruptions caused by the COVID-19
crisis, including numerous amendments providing flexibility for institu-
tions of higher education, certificate holders, applicants for certification,
and candidates in educator preparation programs. To address additional is-
sues resulting from the interruptions caused by the COVID-19 crisis, the
Department is proposing further emergency regulatory amendments relat-
ing to higher education as follows:

« Accreditation

o The Department proposes to amend section 52.21 of the Commis-
sioner’s regulations to provide additional time for institutions of higher
education with both initial level and advanced level educator preparation
programs, whose initial level programs have been reviewed and accred-
ited by the Council for the Accreditation of Educator Preparation (CAEP)
but whose advanced level programs have not yet been reviewed and ac-
credited by CAEP, to complete the process for accreditation of their
advanced level programs. These institutions may wait for the next ac-
creditation review of their initial level programs to have their advanced
level programs reviewed and accredited by CAEP, and those programs
will be considered continuously accredited during that time period.

« Computer Science Tenure Area and Statement of Continued Eligibil-
ity (SOCE)

o The Department proposes to amend section 30-1.2 of the Rules of
the Board of Regents to extend the dates listed in the computer science
tenure regulations, which are related to the Computer Science certificate,
from September 1, 2022 to September 1, 2023. This one-year extension is
consistent with the amendments to section 80-3.14 of the Commissioner’s
regulations providing a one-year extension for the Computer Science
SOCE, signaling that teachers of computer science courses do not need to
hold the Computer Science certificate or SOCE until September 1, 2023
described directly below.

o Currently, for the Computer Science SOCE, teachers must be
employed as teachers of computer science courses within the five years
immediately preceding September 1, 2022 in a New York State public
school, BOCES, or other school where teacher certification is required.
The Department proposes to amend section 80-3.14 of the Commissioner’s
regulations to extend the application deadline for the Computer Science
SOCE from September 1, 2022 to September 1, 2023. Additionally, the
proposed amendment provides that teachers must be employed as teachers
of computer science courses within six years immediately preceding
September 1, 2023, rather than five. The proposed amendments are in re-
sponse to schools offering fewer, if any, computer science courses during
the COVID-19 pandemic, which may impact teachers’ eligibility for the
SOCE. The extensions provide school districts with more time to plan and
offer needed computer science courses, which teachers must teach to
receive the SOCE.

o Individual Evaluation Pathway to Certification

o The Department proposes to amend section 80-3.7 to extend the
date by which candidates who apply for certification through the Individ-
ual Evaluation pathway must satisfy a longer teaching experience require-
ment (e.g., 14 weeks instead of 40 days) from September 1, 2026 to
September 1, 2027. This one-year extension is consistent with the
proposed amendments to section 52.21 providing a one-year extension for
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registered teacher preparation programs to revise their student teaching
requirements described immediately below.

o Student Teaching

o The Department proposes to amend section 52.21 to provide a one-
year extension for registered teacher preparation programs to revise their
field experience and student teaching requirements in accordance with the
Commissioner’s regulations, establish memoranda of understanding or
similar collaborative agreements related to clinical experiences, and ensure
clinical experiences during community college programs, where
applicable. With the extension, the required program changes would apply
to candidates who first enroll in a registered program in the fall 2023 se-
mester, instead of the fall 2022 semester and thereafter, to provide
programs with additional time to make the required changes, if needed,
because they have not been able to focus on making significant program
changes during the COVID-19 pandemic.

Because it is evident from the nature of the proposed amendment that it
will have no impact on the number of jobs or employment opportunities in
New York State, no further steps were needed to ascertain that fact and
none were taken.

Assessment of Public Comment
The agency received no public comment.

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Providing Flexibility for Hands-Only CPR Instruction, the NYS
Seal of Biliteracy, and Health Examinations and Certificates

LD. No. EDU-21-21-00007-EP
Filing No. 550

Filing Date: 2021-05-11
Effective Date: 2021-05-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Proposed Action: Amendment of sections 100.2(c), 100.5(h) and 136.3 of
Title 8 NYCRR.

Statutory authority: Education Law, sections 101, 207, 208, 209, 305,
308, 309, 804-c and 815

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: On January 30,
2020, the World Health Organization designated the novel coronavirus,
COVID-19, outbreak as a Public Health Emergency of International
Concern. On March 7, 2020, the Governor of New York State declared a
State disaster emergency for the entire State of New York pursuant to Ex-
ecutive Order 202. In response, the Department presented, and the Board
of Regents voted to adopt, numerous emergency regulations to address is-
sues resulting from interruptions caused by the COVID-19 crisis and to
provide regulatory flexibility during the crisis. To address additional is-
sues resulting from the interruptions caused by the COVID-19 crisis and
to provide additional regulatory flexibility, the Department is proposing
further emergency regulatory amendments as follows:
« Hands Only CPR

o At its September 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.2(c)(11) to provide an exemption to
the requirement that senior high schools provide an opportunity to students
to demonstrate the psychomotor skills necessary to perform hands-only
compression CPR for the 2019-2020 school year due to schools being
closed in response to the COVID-19 crisis.

o As schools have had varying levels of in-person instruction in the
2020-2021 school year, the Department is now proposing to extend such
exemption to the 2020-2021 school year where schools were unable to
provide such instruction as a result of providing remote or hybrid instruc-
tion during the COVID-19 crisis.

« Seal of Biliteracy

o At its December 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.5(h)(4)(a) of the Commissioner’s
regulations to provide that students who were unable to take applicable
Regents exams due to COVID-19-related cancellations could nevertheless
satisfy criteria for the New York State Seal of Biliteracy (NYSSB) that
would have been met by the required June 2020 or August 2020 Regents
exam(s), provided that such students have been exempted from the ap-
plicable Regents examinations in accordance with section 100.5(a)(5)(iv)
of the Commissioner’s regulations.

o Additionally, at its December 2020 and March 2021 meetings, the
Board of Regents adopted emergency regulations extending the exemp-
tion from the diploma, credential, and endorsement requirements associ-
ated with Regents examinations to include the January, June, and August
2021 administration of the Regents examinations, respectively. Therefore,
the Department is now proposing to amend section 100.5(h)(4)(a) of the
Commissioner’s regulations to extend the regulatory flexibility for the
Regents exam requirements for the NYSSB to also include the January,
June, and August 2021 administrations.

o Health Examination and Certificates

o The Department proposes to amend section 136.3(b) and (c) of the
Commissioner’s regulations to provide that, for the 2020-21 school year,
where a student is required to obtain a health examination/health certifi-
cate in the requisite grade, but has been unable to do so due to the
COVID-19 crisis, such student shall submit such health examination/
health certificate by September 1, 2021.

Since the Board of Regents meets at fixed intervals, the earliest the
proposed amendment could be adopted by regular (nonemergency) action
after expiration of the 60-day public comment period provided for in the
State Administrative Procedure Act (SAPA) sections 201(1) and (5) would
be the September 2021 Regents meeting. Furthermore, pursuant to SAPA
203(1), the earliest effective date of the proposed rule, if adopted at the
September meeting, would be September 29, 2021, the date the Notice of
Adoption would be published in the State Register.

Therefore, because the COVID-19 crisis is presently affecting the State
of New York, emergency action is necessary at the May 2021 meeting for
the preservation of the public health and general welfare in order to im-
mediately provide flexibility for certain regulatory requirements in re-
sponse to the COVID-19 crisis.

It is anticipated that the proposed rule will be presented to the Board of
Regents for adoption as a permanent rule at the September 2021 meeting,
which is the first scheduled meeting after expiration of the 60-day public
comment period mandated by SAPA for state agency rule making.
However, since the emergency action will expire before the September
2021 Regents meeting, it is anticipated that an additional emergency ac-
tion will be presented for adoption at the July 2021 Regents meeting.

Subject: Providing flexibility for hands-only CPR instruction, the NYS
Seal of Biliteracy, and health examinations and certificates.

Purpose: To provide regulatory flexibility in response to the COVID-19
crisis.

Text of emergency/proposed rule: 1. Subparagraph (v) of paragraph (11)
of subdivision (c) of section 100.2 of the Regulations of the Commis-
sioner of Education is amended to read as follows:

(v) Notwithstanding the provisions of this subdivision, senior high
schools shall be exempted from providing an opportunity to students to
demonstrate the psychomotor skills necessary to perform hands-only
compression cardiopulmonary resuscitation required by this paragraph:

(a) for the 2019-2020 school year where such schools were un-
able to provide such opportunity due to school closures ordered pursuant
to an Executive Order of the Governor pursuant to a State of emergency
for the COVID-19 crisis, and

(b) for the 2020-2021 school year where such schools were un-
able to provide such opportunity as a result of providing remote or hybrid
instruction during the COVID-19 crisis.

2. Clause (a) of subparagraph (ii) of paragraph (4) of subdivision (h) of
section 100.5 of the Regulations of the Commissioner of Education is
amended to read as follows:

(a) Area 1: Criteria for Demonstrating Proficiency in English.

(1) Students shall earn one point per item for achieving the
following items:
(1) Score 75 or higher on the NYS Comprehensive English
Regents Examination, or score 80 or higher on the NYS Regents Exami-
nation in English Language Arts (however, students in schools with an
alternate pathway for graduation approved by the Commissioner will be
held to those schools’ criteria), or students who have been exempted from
the applicable Regents Examination in English Language Arts in the June
2020 or August 2020 Regents examination administration pursuant to
subparagraph (vi) of paragraph (5) of subdivision (a) of this section, or
English Language Learners (ELLs) score 75 or above on two Regents
exams other than English, without translation, or ELLs have been
exempted from two of the applicable Regents examinations in the June
2020[or], August 2020, January 2021, June 2021 or August 2021 Regents
examination [administration as] administrations pursuant to subparagraph
(vi) of paragraph (5) of subdivision (a) of this section][,];
(ii) ELLs earn an overall score of 290 on the New York
State English as a Second Language Achievement Test (NYSESLAT) or
who were identified in the 2019-2020 school year at the Transitioning or
Expanding English Language Proficiency Level by the statewide English
language proficiency identification assessment or the annual English
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language proficiency assessment and who earned credit in a course of
study for English as a New Language or Bilingual Education in the 2019-
2020 school year.

3. Paragraph (1) of subdivisions (b) and (c) of section 136.3 of the
Fegulations of the Commissioner of Educaiton are amended to read as
ollows:

(1) Except in the city school district of the city of New York, it shall
be the duty of the trustees and boards of education to require each student
enrolled in the public school to have a satisfactory health examination
conducted by a duly licensed physician, physician assistant or nurse prac-
titioner, upon the student’s entrance in such school at any grade level and
for each student entering pre-kindergarten or kindergarten and in the 1st,
3rd, 5th, 7th, 9th and 11th grades. Such examination shall be acceptable
for purposes of this section if it is administered not more than 12 months
prior to the commencement of the school year in which the examination is
required, provided however, that for the 2020-2021 school year where a
student is unable to obtain a health examination in the required grade
pursuant to this paragraph due to the COVID-19 crisis, such student shall
obtain such health examination by September 1, 2021.

(1) Health certificates. It shall be the duty of the trustees and boards
of education to require that each student, within 30 days after his or her
entrance into school and within 30 days after his or her entry into pre-
kindergarten or kindergarten, 1st, 3rd, Sth, 7th, 9th and 11th grades, submit
to the principal or the principal’s designee a health certificate that meets
the requirements of this paragraph, provided that no health certificate shall
be required of a student for which an accommodation for religious beliefs
is made pursuant to subdivision (f) of this section, provided further,
however; that for the 2020-2021 school year where a student is unable to
obtain a health certificate in the required grade pursuant to this paragraph
due to the COVID-19 crisis, such student shall submit such health exami-
nation by September 1, 2021.

This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
August 8, 2021.

Text of rule and any required statements and analyses may be obtained
from: Kirti Goswami, NYS Education Department, Office of Counsel, 89
Washington Avenue, Room 112EB, Albany, NY 12234, (518) 474-6400,
email: legal @nysed.gov

Data, views or arguments may be submitted to: Julia Patane, NYS Educa-
tion Department, Office of Counsel, 89 Washington Avenue, Room 112EB,
Albany, NY 12234, (518) 474-6400, email:
REGCOMMENTS @nysed.gov

Public comment will be received until: 60 days after publication of this
notice.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law § 101 continues existence of Education Department,
with Board of Regents as its head, and authorizes Regents to appoint Com-
missioner of Education as Department’s Chief Administrative Officer,
which is charged with general management and supervision of all public
schools and educational work of State.

Education Law § 207 empowers Regents and Commissioner to adopt
rules and regulations to carry out State education laws and functions and
duties conferred on the Department.

Education Law § 208 empowers the Regents to confer by diploma hon-
orary degrees as they deem proper, establish examinations and award and
confer suitable certificates, diplomas and degrees on persons who meet the
prescribed requirements for such.

Education Law § 209 provides that the Regents shall establish, in sec-
ondary institutions, examinations in studies furnishing a suitable standard
of graduation therefrom and of admission to colleges, and certificates or
diplomas shall be conferred by the Regents to students who satisfactorily
pass such examinations.

Education Law § 305 authorizes the Commissioner to enforce the
educational policies of this State and execute all educational policies
determined by the Regents and shall prescribe the licensing of teachers
employed in this State.

Education Law § 308 empowers the commissioner to cause to be
instituted such proceedings and processes as may be necessary to property
enforce and give effect to any provision in the Education Law or in any
other general or special law pertaining to the school system of the state or
any part thereof or to any school district or city and to enforce any rule or
direction of the regents.

Education Law § 309 provides that the schools of every union free
school district and of every city in all their departments are subject to the
visitation of the commissioner and charges the commissioner with the
general supervision of their board of education and their management and
conduct of all departments of instruction.
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Education Law § 804-c(2) permits the Commissioner to prescribe
regulations governing health education course which shall include instruc-
tion in CPR.

Education Law § 815 establishes the New York State Seal of Biliteracy
program to recognize high school graduates who have attained a “‘high
level of proficiency in listening, speaking, reading, and writing in one or
more languages, in addition to English.”” Subdivision (2)(b) of section 815
directs the Board of Regents to promulgate regulations as may be neces-
sary to establish the criteria that students must achieve to earn a State Seal
of Biliteracy.

2. LEGISLATIVE OBJECTIVES:

The proposed amendments are consistent with the above statutory
authority and are necessary to provide regulatory flexibility for hands-only
CPR instruction, the NYS Seal of Biliteracy, and health examinations and
certificates in response to the COVID-19 crisis.

3. NEEDS AND BENEFITS:

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department presented, and
the Board of Regents voted to adopt, numerous emergency regulations to
address issues resulting from interruptions caused by the COVID-19 crisis
and to provide regulatory flexibility during the crisis. To address additional
issues resulting from the interruptions caused by the COVID-19 crisis and
to provide additional regulatory flexibility, the Department is proposing
further emergency regulatory amendments as follows:

Hands Only CPR

o At its September 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.2(c)(11) to provide an exemption to
the requirement that senior high schools provide an opportunity to students
to demonstrate the psychomotor skills necessary to perform hands-only
compression CPR for the 2019-2020 school year due to schools being
closed in response to the COVID-19 crisis.

o As schools have had varying levels of in-person instruction in the
2020-2021 school year, the Department is now proposing to extend such
exemption to the 2020-2021 school year where schools were unable to
provide such instruction as a result of providing remote or hybrid instruc-
tion during the COVID-19 crisis.

Seal of Biliteracy

o At its December 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.5(h)(4)(a) of the Commissioner’s
regulations to provide that students who were unable to take certain
Regents exams due to COVID-19-related cancellations could nevertheless
satisfy criteria for the New York State Seal of Biliteracy (NYSSB),
provided that such students were exempted from the applicable (June or
August 2020) Regents examinations in accordance with section
100.5(a)(5)(iv) of the Commissioner’s regulations.

o Additionally, at its December 2020 and March 2021 meetings, the
Board of Regents adopted emergency regulations extending the exemp-
tion from the diploma, credential, and endorsement requirements associ-
ated with the June and August 2020 administrations of Regents examina-
tions to include the January, June, and August 2021 administrations of the
Regents examinations. Therefore, the Department is now proposing to
amend section 100.5(h)(4)(a) of the Commissioner’s regulations to extend
the regulatory flexibility for the Regents exam requirements for the
NYSSB to also include the January, June, and August 2021
administrations.

Health Examination and Certificates

o The Department proposes to amend section 136.3(b) and (c) of the
Commissioner’s regulations to provide that for the 2020-21 school year,
where a student is required to obtain a health examination/health certifi-
cate in the requisite grade, but has been unable to do so due to the
COVID-19 crisis, such student shall submit such health examination/
health certificate by September 1, 2021.

4. COSTS:

a. Costs to State government: The amendments do not impose any costs
on State government.

b. Costs to local government: The amendments do not impose any costs
on local government.

c. Costs to private regulated parties: The amendments do not impose
any costs on private regulated parties.

d. Cost to the regulatory agency: There are no additional costs to the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment does not impose any additional program, ser-
vice, duty or responsibility upon any local government.

6. PAPERWORK:

The proposed amendment does not impose any additional paperwork
requirements.
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7. DUPLICATION:

The proposed amendment does not duplicate existing State or Federal
requirements.

8. ALTERNATIVES:

The proposed amendments are necessary to provide regulatory flex-
ibility for hands-only CPR instruction, the NYS Seal of Biliteracy, and
health examinations and certificates in response to the COVID-19 crisis.
There are no significant alternatives to the proposed amendments and none
were considered.

9. FEDERAL STANDARDS:

There are no applicable Federal standards.

10. COMPLIANCE SCHEDULE:

The emergency rule will become effective May 11, 2021. It is antici-
pated that the proposed amendment will be presented for permanent adop-
tion at the September 2021 Regents meeting, after publication of the
proposed amendment in the State Register and expiration of the 60-day
public comment period required under the State Administrative Procedure
Act. Because the emergency action will expire before the September
Regents meeting, it is anticipated that an additional emergency action will
be presented for adoption at the July meeting. If adopted at the September
meeting, the proposed amendment will become effective as a permanent
rule on September 29, 2021. It is anticipated that regulated parties will be
able to comply with the proposed amendment by the effective date.
Regulatory Flexibility Analysis

(a) Small businesses:

The proposed rule provides regulatory flexibility for hands-only CPR
instruction, the NYS Seal of Biliteracy, and health examinations and cer-
tificates in response to the COVID-19 crisis. The proposed amendments
do not impose any adverse economic impact, reporting, recordkeeping or
any other compliance requirements on small businesses. Because it is
evident from the nature of the proposed amendments that they do not af-
fect small businesses, no further measures were needed to ascertain that
fact, and none were taken. Accordingly, a regulatory flexibility analysis
for small businesses is not required and one has not been prepared.

(b) Local governments:

1. EFFECT OF RULE:

The purpose of the proposed amendments is to provide regulatory flex-
ibility for hands-only CPR instruction, the NYS Seal of Biliteracy, and
health examinations and certificates in response to the COVID-19 crisis.
The proposed amendments apply to each of the 695 public school districts
in the State.

2. COMPLIANCE REQUIREMENTS:

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020, the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. In response, the Department presented, and
the Board of Regents voted to adopt, numerous emergency regulations to
address issues resulting from interruptions caused by the COVID-19 crisis
and to provide regulatory flexibility during the crisis. To address additional
issues resulting from the interruptions caused by the COVID-19 crisis and
to provide additional regulatory flexibility, the Department is proposing
further emergency regulatory amendments as follows:

Hands Only CPR

o At its September 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.2(c)(11) to provide an exemption to
the requirement that senior high schools provide an opportunity to students
to demonstrate the psychomotor skills necessary to perform hands-only
compression CPR for the 2019-2020 school year due to schools being
closed in response to the COVID-19 crisis.

o As schools have had varying levels of in-person instruction in the
2020-2021 school year, the Department is now proposing to extend such
exemption to the 2020-2021 school year where schools were unable to
provide such instruction as a result of providing remote or hybrid instruc-
tion during the COVID-19 crisis.

Seal of Biliteracy

o At its December 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.5(h)(4)(a) of the Commissioner’s
regulations to provide that students who were unable to take certain
Regents exams due to COVID-19-related cancellations could nevertheless
satisfy criteria for the New York State Seal of Biliteracy (NYSSB),
provided that such students were exempted from the applicable (June or
August 2020) Regents examinations in accordance with section
100.5(a)(5)(iv) of the Commissioner’s regulations.

o Additionally, at its December 2020 and March 2021 meetings, the
Board of Regents adopted emergency regulations extending the exemp-
tion from the diploma, credential, and endorsement requirements associ-
ated with the June and August 2020 administrations of Regents examina-
tions to include the January, June, and August 2021 administrations of the
Regents examinations. Therefore, the Department is now proposing to

amend section 100.5(h)(4)(a) of the Commissioner’s regulations to extend
the regulatory flexibility for the Regents exam requirements for the
NYSSB to also include the January, June, and August 2021
administrations.

Health Examination and Certificates

o The Department proposes to amend section 136.3(b) and (c) of the
Commissioner’s regulations to provide that for the 2020-21 school year,
where a student is required to obtain a health examination/health certifi-
cate in the requisite grade, but has been unable to do so due to the
COVID-19 crisis, such student shall submit such health examination/
health certificate by September 1, 2021.

3. PROFESSIONAL SERVICES:

The proposed amendment does not impose any additional professional
services requirements on local governments.

4. COMPLIANCE COSTS:

The proposed amendment will not impose any additional costs on local
governments beyond those imposed by statute.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed rule does not impose any additional costs or technologi-
cal requirements on local governments.

6. MINIMIZING ADVERSE IMPACT:

The proposed amendments are necessary to provide flexibility for
certain regulatory requirements in response to the COVID-19 crisis. Ac-
cordingly, no alternatives were considered.

7. LOCAL GOVERNMENT PARTICIPATION:

Comments on the proposed rule were solicited from school districts
through the offices of the district superintendents of each supervisory
district in the State and from the chief school officers of the five big city
school districts.

Rural Area Flexibility Analysis

The purpose of the proposed amendments to the Regulations of the
Commissioner of Education is to provide regulatory flexibility for hands-
only CPR instruction, the NYS Seal of Biliteracy, and health examinations
and certificates in response to the COVID-19 crisis. On January 30, 2020,
the World Health Organization designated the novel coronavirus, COVID-
19, outbreak as a Public Health Emergency of International Concern. On
March 7, 2020, the Governor of New York State declared a State disaster
emergency for the entire State of New York pursuant to Executive Order
202. In response, the Department presented, and the Board of Regents
voted to adopt, numerous emergency regulations to address issues result-
ing from interruptions caused by the COVID-19 crisis and to provide
regulatory flexibility during the crisis. To address additional issues result-
ing from the interruptions caused by the COVID-19 crisis and to provide
additional regulatory flexibility, the Department is proposing further emer-
gency regulatory amendments as follows:

Hands Only CPR

o At its September 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.2(c)(11) to provide an exemption to
the requirement that senior high schools provide an opportunity to students
to demonstrate the psychomotor skills necessary to perform hands-only
compression CPR for the 2019-2020 school year due to schools being
closed in response to the COVID-19 crisis.

o As schools have had varying levels of in-person instruction in the
2020-2021 school year, the Department is now proposing to extend such
exemption to the 2020-2021 school year where schools were unable to
provide such instruction as a result of providing remote or hybrid instruc-
tion during the COVID-19 crisis.

Seal of Biliteracy

o At its December 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.5(h)(4)(a) of the Commissioner’s
regulations to provide that students who were unable to take certain
Regents exams due to COVID-19-related cancellations could nevertheless
satisfy criteria for the New York State Seal of Biliteracy (NYSSB),
provided that such students were exempted from the applicable (June or
August 2020) Regents examinations in accordance with section
100.5(a)(5)(iv) of the Commissioner’s regulations.

o Additionally, at its December 2020 and March 2021 meetings, the
Board of Regents adopted emergency regulations extending the exemp-
tion from the diploma, credential, and endorsement requirements associ-
ated with the June and August 2020 administrations of Regents examina-
tions to include the January, June, and August 2021 administrations of the
Regents examinations. Therefore, the Department is now proposing to
amend section 100.5(h)(4)(a) of the Commissioner’s regulations to extend
the regulatory flexibility for the Regents exam requirements for the
NYSSB to also include the January, June, and August 2021
administrations.

Health Examination and Certificates

o The Department proposes to amend section 136.3(b) and (c) of the
Commissioner’s regulations to provide that for the 2020-21 school year,
where a student is required to obtain a health examination/health certifi-

13



Rule Making Activities

NYS Register/May 26, 2021

cate in the requisite grade, but has been unable to do so due to the
COVID-19 crisis, such student shall submit such health examination/
health certificate by September 1, 2021.

The proposed amendment provides flexibility for certain regulatory
requirements during the COVID-19 crisis. Thus, the proposed amendment
does not adversely impact entities in rural areas of New York State. Ac-
cordingly, no further steps were needed to ascertain the impact of the
proposed amendment on entities in rural areas and none were taken. Thus,
a rural flexibility analysis is not required and one has not been prepared.
Job Impact Statement

The purpose of the proposed amendments is to provide regulatory flex-
ibility for hands-only CPR instruction, the NYS Seal of Biliteracy, and
health examinations and certificates in response to the COVID-19 crisis..
The proposed amendment provides flexibility related to the following:

Hands Only CPR

o At its September 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.2(c)(11) to provide an exemption to
the requirement that senior high schools provide an opportunity to students
to demonstrate the psychomotor skills necessary to perform hands-only
compression CPR for the 2019-2020 school year due to schools being
closed in response to the COVID-19 crisis.

o As schools have had varying levels of in-person instruction in the
2020-2021 school year, the Department is now proposing to extend such
exemption to the 2020-2021 school year where schools were unable to
provide such instruction as a result of providing remote or hybrid instruc-
tion during the COVID-19 crisis.

Seal of Biliteracy

o At its December 2020 meeting, the Board of Regents permanently
adopted amendments to section 100.5(h)(4)(a) of the Commissioner’s
regulations to provide that students who were unable to take certain
Regents exams due to COVID-19-related cancellations could nevertheless
satisfy criteria for the New York State Seal of Biliteracy (NYSSB),
provided that such students were exempted from the applicable (June or
August 2020) Regents examinations in accordance with section
100.5(a)(5)(iv) of the Commissioner’s regulations.

« Additionally, at its December 2020 and March 2021 meetings, the
Board of Regents adopted emergency regulations extending the exemp-
tion from the diploma, credential, and endorsement requirements associ-
ated with the June and August 2020 administrations of Regents examina-
tions to include the January, June, and August 2021 administrations of the
Regents examinations. Therefore, the Department is now proposing to
amend section 100.5(h)(4)(a) of the Commissioner’s regulations to extend
the regulatory flexibility for the Regents exam requirements for the
NYSSB to also include the January, June, and August 2021
administrations.

Health Examination and Certificates

o The Department proposes to amend section 136.3(b) and (c) of the
Commissioner’s regulations to provide that for the 2020-21 school year,
where a student is required to obtain a health examination/health certifi-
cate in the requisite grade, but has been unable to do so due to the
COVID-19 crisis, such student shall submit such health examination/
health certificate by September 1, 2021.

Because it is evident from the nature of the proposed amendment that it
will have no impact on the number of jobs or employment opportunities in
New York State, no further steps were needed to ascertain that fact and
none were taken.

NOTICE OF EMERGENCY
ADOPTION
AND REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Addressing the COVID-19 Crisis

L.D. No. EDU-20-20-00008-ERP
Filing No. 549

Filing Date: 2021-05-11
Effective Date: 2021-05-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action Taken: Addition of section 80-5.27; amendment of sections 52.21,
60.6, 61.9, 80-1.2, 80-3.7, 100.1, 100.2 100.4, 100.5, 100.6, 100.7, 100.19
and 151-1.3 of Title 8 NYCRR.

Statutory authority: Education Law, sections 101, 207, 209, 210, 211-f,
214, 215, 305, 3001, 3004, 3009, 3204, 3205, 3602, 3602-3, 3602-ce,
1111(b)(3), (c)(4), (d)(2), 6525, 6611; Every Student Succeeds Act of
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2015, 20 U.S.C. sections 6301 et seq. (Public Law 114-95, 129, STAT.
1802)

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: On January 30,
2020, the World Health Organization designated the novel coronavirus,
COVID-19, outbreak as a Public Health Emergency of International
Concern. On March 7, 2020, the Governor of New York State declared a
State disaster emergency for the entire State of New York pursuant to Ex-
ecutive Order 202. Subsequently, the Governor issued additional Execu-
tive Orders in response to the COVID-19 crisis, including orders directing
the closure of schools and directing nonessential work personnel to work
from home. In response, the Department adopted emergency regulations
to address numerous issues resulting from the interruptions caused by the
COVID-19 crisis. The Department first presented these proposed amend-
ments to the Full Board for adoption as an emergency action at the May
2020 Regents meeting, effective May 5, 2020. At the June, July, Septem-
ber, October, and December 2020, and February and March 2021 Board
meetings, the Department revised the proposed amendments to provide
clarification and additional regulatory flexibility. The Department is now
proposing additional revisions to the proposed amendment to provide ad-
ditional flexibility related to the Emergency COVID-19 certificate and to
clarify the amendments relating to the sub-tests of the general comprehen-
sive examination requirements for a high school equivalency diploma.
The proposed amendments provide flexibility related to the following:

« Renewal of limited permits in medicine;

¢ In-person CPR course certification requirements for dentists and
dental hygienists;

o The takeover and restructuring of struggling and persistently strug-
gling schools;

o Teacher certification through the Individual Evaluation pathway;

« Expiration dates of the Initial certificate, Initial Reissuance, Provi-
sional certificate, Provisional Renewal, and Conditional Initial certificate
for teacher candidates;

« Emergency COVID-19 teaching certificates;

o School district leader and school district business leader assessments;

« Annual monitoring and tracking of prekindergarten program effective-
ness and the annual report of the percentage of prekindergarten children
making significant gains;

« Application deadline for alternative high school equivalency prepara-
tion programs;

o Unit of study requirements;

« Regents examinations, pathway assessments, alternative assessments,
technical assessments, work-readiness assessments, and locally developed
test requirements for a diploma;

e NYS career and development and occupational studies commence-
ment credential; and

o General comprehensive examination requirements for a high school
equivalency diploma.

Because the Board of Regents meets at scheduled intervals, the earliest
the proposed amendments could be presented for regular (nonemergency)
adoption, after publication in the State Register and expiration of the 45-
day public comment period required in the State Administrative Procedure
Act (SAPA) section 201(4-a), is the September 2021 Regents meeting.
However, because the COVID-19 crisis is presently affecting the State of
New York, emergency action is necessary for the preservation of public
health and the general welfare in order to immediately provide flexibility
for certain regulatory requirements in response to the COVID-19 crisis,
and to ensure that the emergency action taken at the March meeting
remains continuously in effect.

It is anticipated that the proposed rule will be presented for adoption as
a permanent rule at the September 2021 Regents meeting, which is the
first scheduled meeting after the 45-day public comment period prescribed
in SAPA for State agency rule making. Because the emergency rule will
expire before the June Regents meeting, it is anticipated that an additional
emergency action will be presented for adoption at the June 2021 Regents
meeting.

Subject: Addressing the COVID-19 Crisis.

Purpose: To provide flexibility for certain regulatory requirements in re-
sponse to the COVID-19 crisis.

Substance of emergency/revised rule (Full text is posted at the following
State website: http://www.counsel.ny